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Honorable Ron Jones, Chairman
Tennessee Regulatory Authority
ATTN: Sharla Dillon, Dockets
460 James Robertson Parkway
Nashville, TN 37243-5015
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Telephone 615-254-3060
Facsimile 615-254-9835 R
E-Mail fblaw@farrar—bnti_&qﬁ, DOL%\{ZT ROOM

Of Counsel

July 8, 2005

RE  Joint Petition for Arbitration of an Interconnection Agreement with BellSouth
Telecommunications, Inc Pursuant to Section 252(b) of the Communications Act
of 1934, as Amended; Tennessee Regulatory Authority Docket No. 04-00046

Dear Chairman Jones:

Enclosed for filing in the above-referenced matters, NewSouth Communications Corp ,
NuVox Commumcatlons Inc., (collectively, “NuVox”), Xspedlus Communications, LLC on
behalf of its operating subsndlary Xspedius Management Company Switched Services, LLC
(“Xspedlus ") (collectively, “Joint Petitioners™) ask the Tennessee Regulatory Authorlty (“the
Authorlty”) to take official notice of the attached Alabama Public Service Commission

(“APSCP”) Order in Docket No. 29393, dated May 25, 2005, in which the Commission upheld
and enforced the Abeyance Agreement entered into by and between Joint Petitioners and
BellSouth Telecommunications, Inc. (“BellSouth™) by finding that the FCC’s Trienmal Review
RemandI Order will have no impact as between Joint Petitioners and BellSouth until the parties
move 1nto their new interconnection agreements that result from the arbitration of a new
mterconnectlon agreement (see pages 17-18 of the attached APSC Order). An original and 13
copies are enclosed.

Thank you for your assistance. Please do not hesitate to contact me if you have any
questions related to this matter

Sincerely,

Lo

H. LaDon Baltimore
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Certificate of Service

T:he undersigned hereby certifies that a true and correct copy of the foregoing has been
forwarded via U. S. Mail, first class postage prepaid, to the following, this the P%= day of July,
2005.

Guy Hicks, Esq.
BellSoutlh Telecommunications, Inc.
333 Commerce Street, Suite 2101

Nashville, TN 37201 M :

H. LaDon Baltimore




COMPEITITIVE CARRIERS OF THE SOUTH, INC., DOCKET 29393
|
Petitioners

ORDER DISSOLVING TEMPORARY STANDSTILL AND GRANTING IN PART
AND DENYING IN PART PETITIONS FOR EMERGENCY RELIEF

BY THE{COMMISSION:
i I. Introduction and Background

|
]Thls Docket was originally established to address the May 27, 2004 Petition of the Competitive
i

1

Carriers| of the South, Inc ("CompSouth")’ wherein CompSouth requested that the Alabama Public

Service ! Commission (the "Commission”) issue a Declaratory Ruling pursuant to Rule 22 of the

Commls‘smn's Rules of Practice holding that the obligations of parties to interconnection agreements filed
with thel- Commission should remain in effect unless and until such agreements are modified by
amendnrents filed with, and approved by, the Commission CompSouth asserted that the relief requested
in its May 27, 2004 Pettion was necessary due to various actions and statements by BellSouth

Telecommunications, Inc ("BellSouth") following the issuance of the opinion of the United States Court of

Appeals for the D C Circuit in United States Telecom Association v_FCC, 359 F 3d 554 (D C Cir 2004)
("USTAII" and sometimes "D C Circuit Decision")

:CompSouth specifically asserted that certain statements made by BellSouth in various state
commission proceedings and in carner notification letters had created a question as to whether BellSouth
mtended to continue to honor its existing interconnection agreements with respect to the provision of

|
certain , Unbundled Network Elements ("UNEs")?  CompSouth accordingly requested that the

Commlé3|on Issue an Emergency Declaratory Ruling specifying that (1) BellSouth would continue to

: CompSlouth represented that its members included Access Integrated Networks, Inc, Access Point, Inc, AT&T,
Birch Télecom, Covad Communications Company, IDS Telecom, LLC, ITC DeltaCom, KMC Telecom, LecStar
Telecom, Inc, MCI, Momentum Business Solutions, Network Telephone Corp , NewSouth Communications Corp |
NuVox C::ommumcauons, Inc, Talk America, Inc, Xspedius Communications, and Z-Tel Communications DSLnet
Communications, LLC also joined the Petition of CompSouth
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honor the obligations contained In its interconnection agreements, including its obligation to seek
amendmlents to such agreements through the procedures spelled out therein to effectuate changes In
law, unless and until the Commission approved any modifications to those agreements, and (2) BellSouth
would not undertake unilateral actions under color of USTA I/ to restrict the access of CLECs to UNEs or
to change prices for UNEs unless and until the Commission approved such changes

On May 28, 2004, BellSouth submitted its Initial Response to CompSouth's Petition for an
Emergency Declaratory Ruling BellSouth noted in its May 28, 2004 Response that it would file a formal
responsje as directed by the Commission, but sought to initially advise the Commussion that the CLEC
industry| had either misunderstood or was affirmatively misrepresenting BellSouth's position concerning
the D C' Circuit Court of Appeals decision in USTA /I BellSouth appended to its May 28, 2004 Initial
Response a copy of a May 24, 2004 carrier notification letter in which BellSouth advised the CLEC

industry, that it would not "unilaterally disconnect services being provided to any CLEC under the CLEC's

mterconlnectlon agreement” and would not “"unilaterally breach its interconnection agreements "3

BeIISoui(h noted that the D C Circuit's issuance of a mandate in USTA [l would not affect BellSouth's
contmuc‘ed acceptance and processing of new orders for services including switched, high capacity
transport and high capacity loops BellSouth noted that it would bill for such services in accordance with
the tern|1$ of existing interconnection agreements untl such time as those agreements were amended,
reformed and/or modified in a manner consistent with the D C Circuit's decision in USTA /I and

!
establlslhed legal processes * BellSouth did, however, reserve all nghts, arguments and remedies

I
avallable to 1t under the law with respect to the rates, terms and conditions In existing interconnection
J

I

agreements
On June 22, 2004, BellSouth filed its formal Response in Opposition and Motion to Dismiss the
Petition of CompSouth for an Emergency Declaratory Ruiing In said Response, BellSouth argued that
|

there Was no "emergency” with respect to the relief requested by CompSouth and no ment to

CompSouth's Petition because BellSouth had clearly, consistently and without exception stated that it

2 CompSouth Petition for Emergency Delcaratory Ruling at pp 1-7
j BeliSouth's Initial Response at p 2
Id
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would hjénor its existing interconnection agreements BellSouth reiterated its commitment to continue
hononng’ its existing interconnection agreements until those agreements were conformed to be consistent
with the ]D C Circutt's mandate in USTA I/ °

BellSouth also commutted that it would not unilaterally increase the prices that it charged for mass
market |swﬂc:hmg, high capacity dedicated transport, dark fiber, or high capacity loops for those carniers
with eX|s|t|ng interconnection agreements Furthermore, BellSouth noted that it intended to implement the
D C Circuit's mandate in USTA Il via the "change of law" provisions in each CLEC's interconnection
agreement ¢ BellSouth accordingly urged the Commission to dismiss the Petition of CompSouth, or in the
alternatltve, to hold the Petition 1n abeyance 7

Upon review of the foregoing pleadings, the Commission concluded that BellSouth had provided
adequate assurances that it would not attempt to unilaterally modify existing interconnection agreements
with re§pect to the provision of services including mass market switching, high-capacity dedicated
transpoi’t, dark fiber and high-capacity loops The Commission further noted that BellSouth had
conceded that its existing interconnection agreements must be amended In accordance with the "change
of law" provisions In those agreements The Commussion accordingly found that CompSouth's Petition
for an Emergency Declaratory Ruling should be held in abeyance so long as BellSouth continued to act in
accorda}nce with the representations made in the pleadings submitted in Response to CompSouth's
Petltlon| for Emergency Relief The Commission did, however, afford the parties leave to submit
supplerLentaI pleadings in response to definitive rulings from the FCC and/or courts of competent

junisdiction with respect to the matters under review in this cause
]

’ Il. BellSouth's February 15, 2005 Notice of Issuance of
Triennial Review Remand Order and Posting of Carrier Letter

I,On February 15, 2005, BellSouth filed with the Commission a Notice of Issuance of Triennial

1
Review, Remand Order and Posting of Carrier Letter BellSouth therein advised the Commission that the

Federal Communications Commission (the "FCC") had on February 4, 2005 released its permanent




|
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|

unbundling rules n its Triennial Review Remand Order® BellSouth further advised the Commission that
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it had oqI February 11, 2005, issued a carner notification advising that the FCC had identified a number of
former Unbundled Network Elements that would no longer be available as of March 11, 2005 except as
prowdecli in the TRRO In particular, BellSouth stressed that the February 11, 2005 notiffication advised
carriers ?that with regard to each of the former UNEs discussed in the TRRO, the FCC had provided that
no "new adds" would be allowed as of March 11, 2005 ® BellSouth further asserted that the TRRO's
provisions as to "new adds" were effective March 11, 2005 without the necessity of formal amendments
to any existing interconnection agreements 10

iIn conclusion, BellSouth advised the Commussion that in accordance with the terms of the TRRO,
BeIISou|th had informed its carner customers that effective March 11, 2005, BellSouth would no longer
accept ?rders which treat the items affected by the TRRO as UNEs In particular, BellSouth notified the
Commls:,smn that it had informed its customers that as of March 11, 2005, BellSouth was no longer
requnrec; to provide high capacity UNE loops In certain central offices, to provide UNE transport between

certain central offices, or to provide new UNE dark fiber loops or UNE entrance facilities '

lll. The February 25, 2005 Petition of MCI for Emergency Relief

By filing of February 25, 2005, MCimetro Access Transmission Services, LLC ("MCI") sought
permission to Intervene in this cause and Petitioned the Commission to issue a Declaratory Ruling
requinng BellSouth to (1) Continue accepting and processing MCl's UNE-P orders under the rates, terms
and conditions of MCI's current interconnection agreement with BellSouth (the "MCI/BellSouth
interconnection agreement”), and (2) Comply with the "change of law" provisions of the MCI/BellSouth
lntercopnectlon agreement with regard to the implementation of the FCC's TRRO issued on
FebruaL’y 4,2005 As discussed in more detall below, MCI surmised that there existed circumstances

|

that should cause this Commission to allow MCI to intervene and reactivate this matter '

{
1
1
|

8 In the Matter of Unbundled Access to Network Elements, Review of the §251 Unbundiing Obligations of incumbent
Local Exchange Carners, WC Docket No 04-313 and CC Docket No 01-338, Order on Remand, FCC 04-290
greleaseld February 4, 2005) (the "TRRO")

BellSouth Notice at pp 1-2, Citing TRRO at 11227
®id, Citing Attachment A, p 2
"Id atlp 2
2 MClI's Petition to Intervene was granted in the Commission's March 9, 2005 Temporary Standstill Order discussed
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MCI noted that it entered into an interconnection agreement with BellSouth on June 17, 2002
Accordlr}}g to MCI, that agreement required BellSouth tc provide UNE combinations including "the
combma‘tlon of network element platform or UNE-P""® MCI asserted that said agreement further
provided that "[tlhe price for these combinations of network elements shall be based upon applicable

nld4

FCC and Commission rules and shall be set forth in Attachment 1 of this agreement MCI maintained

that thos!,e rates remained in effect

MCI further asserted that the MCI/BellSouth agreement specified the steps be taken if a party
wished to amend the MCI/BellSouth agreement due to a change in law When the parties are unable to
agree on how to implement a change In the law, MCI noted that the MCI/BellSouth interconnection
agreem’ent set forth a dispute resolution process that must be followed '

IMCI did not dispute that the FCC in its February 4, 2005 TRRO determined on a nationwide basis
that ILECs are not obligated to provide unbundled local switching pursuant to §251(c)3 of the
Telecommunications Act of 1996 MCI also did not dispute that the FCC adopted a transition plan that
calls for, CLECs to move to alternative service arrangements within 12 months of the effective date of the
TRRO alnd determined that the price for §251(c)3 unbundled switching during the transition period would
be the ngher of (1) the CLEC's UNE-P rate as of June 15, 2004 plus one dollar, or (1) the rate established
by a state commission between June 16, 2004 and the effective date of the TRRO plus one dollar *®

With respect to new UNE-P orders after the effective date of the TRRO, MCI noted that the FCC
stated that "the transition period shall apply only to the embedded customer base, and does not permit
compet;tlve LECs to add new UNE-P arrangements using unbundled access to local circuit switching
pursuant to §251(c)3 except as otherwise specified in this order "'’ MCI argued, however, that the TRRO

did not purport to abrogate the "change of law" provisions of carriers' interconnection agreements and In

i
|
'
|

below

:: MCI's Motion for Emergency Relief at p 3, Citing MCI/BeliSouth agreement at Attachment 3, §2 4
Id

SId atp 4, Citing MCl/BellSouth agreement Part A, §§2 3 and 22 1

'S id atpp 5-6, Citing TRRO at §§227 and 228

" Id atp 6, Citing TRRO §227
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fact directed carriers to implement the rulings set forth in the TRRO by negotiating changes to those

i 18
interconnection agreements
|

i\ACI pointed out that BellSouth issued a carrier notification dated February 8, 2005, wherein
|

BellSouth noted the FCC's release of the TRRO and clamed that the TRRO precluded CLECs from
|

adding rj1ew UNE-P lines starting March 11, 2005 % In an attempt to clarify BellSouth's intent, MCI
assertedi that on February 11, 2005, it sent a letter to BellSouth asking whether BellSouth intended to
reject |ts| UNE-P orders or charge a higher rate for new UNE-P lines in the event that MCI did not sign a
"comme?rcnal agreement” with BellSouth by March 11, 2005 20

jMCI noted that BellSouth 1ssued a second carrier notification dated February 11, 2005 in which
BellSouth expanded its interpretation of the TRRO According to MCI, BellSouth claimed therein that "the
FCC's actions clearly constitute a generic self-effectuating change for all interconnection agreements with
regard tjo 'new adds' for  former UNEs "*' MCI further noted that BellSouth's February 11, 2005 carner
notification went on to state that "effective March 11, 2005 for 'new adds,' BellSouth 1s no longer required
to prov%ﬂe unbundled local switching at Total Element Long Run Incremental Cost ("TELRIC") rates for
the Unbiundled Network Element Platform ("UNE-P") and as of that date, BellSouth will no longer accept
orders fhat treat those items as UNEs "? According to MCI, BellSouth also 1ssued a change request
along w:|th the February 11 carner notification that created a new edit in its Operations Support Systems
to rejectl all new orders for UNE-P effective March 11, 2005

iMCI represented that it notified BellSouth on February 18, 2005, that the actions BellSouth had
proposc%d would constitute a breach of the MCI/BellSouth interconnection agreement MCI accordingly

requested that BellSouth provide adequate assurances that it would perform pursuant to its existing

interconnection agreements 24

|
'

|
i, Citing TRRO at §233

0 4y at}) 7. Citing Exhibit B
“d atp 7

22 1d, Citing Exhibit C

2 10, Citing Exhibit D

% 1d atpp 7-8
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in conclusion, MCI argued that the MCI/BellSouth interconnection agreement required BellSouth
to provulje UNE-P to MCI at the rates specified in the agreement unless and until that agreement Is
amende;j pursuant to the "change of law" process specified therein MC] thus asserted that BellSouth
must cdlntlnue to accept and provision MCl's UNE-P orders at the rates specified in the existing
MCI/BeI:South Interconnection agreement By stating that it would not accept UNE-P orders beginning
March 1?1, 2005, MCI asserted that BellSouth had breached the aforesaid agreement 2

:MCI further concluded that the TRRO did not excuse or justify BellSouth's stated intention of
refusmg! to accept MCI's UNE-P orders beginning March 11, 2005 To the contrary, MCl asserted that
the TRI}?O required that its rulings be implemented through changes to parties' mterconnephon
agreemglants According to MCI, implementing the change of law with respect to new UNE-P orders would
not beian academic exercise because the parties would need to address, among other issues,

i
BelISoulth's duty to continue to provide UNE-P to MCI at current rates under state law and under §271 of

the federal act 2°
|

. fhe February 25, 2005 Joint Petition of NuVox, Xspedius and KMC for Emergency Relief?’

:On February 25, 2005, NuVox Communications, Inc ("NuVox"), Xspedius Management
Compari'ly Switched Services, LLC on behalf of its operating subsidiaries Xspedius Management
Compafl1y of Birmingham, LLC, Xspedius Management Company of Mobile, LLC and Xspedius
Managt—j:-ment Company of Montgomery, LLC (collectively referred to as “Xspedius"), KMC Telecom I,
LLC ("K'MC II"y and KMC Telecom V, Inc ("KMC V"), (KMC Ill and KMC V are collectively referred to as
“KMC") (collectively NuVox, Xspedius and KMC are referred to as the "Joint Petitioners") also jointly filed
a Petltflon for Emergency Relief (the "Joint Petition for Emergency Relief') requesting that the
Commljssmn Issue an Emergency Declaratory Ruling finding that BellSouth could not unitaterally amend

or breach its existing interconnection agreements or the Ruling Granting Joint Motion to Hold Proceeding

in Abeyance ("Abeyance Agreement") entered by the Commission in Docket 29242 on December 186,

i
B4 atp 8
26 Id I
# ITC-DeltaCom Communications, Inc ("ITC-DeltaCom") filed a letter in support of the Joint Petition of NuVox,

Xspedlus and KMC for Emergency Relief on February 28, 2004 To the extent necessary, ITC-DeltaCom, NuVox,
Xspedlus and KMC were granted permission to tntervene in Docket 29393 in their individual, company capacities in

1
I
|
i
1
'

'
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2004 % !The Joint Petitioners filed their request for relief in light of BellSouth's February 11, 2005 carrier
notlﬁcatlion wherein BellSouth stated that certain provisions of the FCC's TRRO regarding new orders for
delisted ;UNEs ("new adds") were self-effectuating as of March 11, 2005

Lrhe Joint Petitioners asserted that BellSouth's pronouncement of February 11, 2005 was
incorrect and based on a fundamental misreading of the TRRO 2 As with any change in law, the Joint
Petltlonérs maintained that the TRRO constituted a change in law that must be incorporated Into existing
interconnection agreements prior to being effectuated %0

gContrary to BellSouth's position, the Joint Petittoners vehemently asserted that the TRRO was
not self—leffectuatlng with regard to "new adds" or in any other respects including any changes in rates or
the aval?lablhty of access to UNES The Joint Petitioners in fact represented that the section of the TRRO
entltledi "Implementation of Unbundling Determinations" plainly stated that "incumbent LECs and
competing carriers will implement the Commission's findings as directed by §252 of the act” The Joint

Petltlonéars noted that §252 of the Telecommunications Act of 1996 requires negotiations and state

|

commission arbitration of 1ssues that cannot be resolved through negotiation 3
|
1

iThe Joint Petitioners further asserted that the FCC's decision to employ the traditional process by
which cfhanges of law are implemented was reflected in several other instances throughout the TRRO
By way|of example, the Joint Petitioners noted that with regard to high capacity loops, the FCC held that

i
"carner# have twelve months from the effective date of this Order to modify their interconnection
agreem‘:ents, including completing any change of law processes "2 The Joint Petitioners noted that the
FCC réached similar conclusions with respect to modifications necessary to address high capacity
transpofrt and UNE-P arrangements i

iThe Joint Petitioners also pointed out that in Alabama, the process for implementing the changes

|
of law lr'esultlng from the TRRO were well underway in the Joint Petitioners' arbitration in Docket 29242

the Temporary Standstill Order of March 9, 2005 (See footnote 27)

® The proceedlngs in Docket 29242 concern the Jomnt Petition of New South Communications Corp, et al for
Arbitration with BellSouth Telecommunications, Inc

zz Jont Petition for Emergency Relief at pp 1-2

3 Jont Petmon for Emergency Relief at pp 9-10
21d at p 10, Citing TRRO at 1196
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and thelgenenc proceeding established by the Commission to address changes of law under Docket
|
29393 lThe Joint Petitioners asserted that until these proceedings have been concluded and/or the

parties ljfeach negotiated resolution, the interconnection agreements in existence today must be abided
!

by 34 !

|
iThe Joint Petitioners further argued that regardiess of the disputed provisions of the TRRO, the
!

Abeyanc::e Agreement which the Joint Petitioners entered into with BellSouth clearly required BellSouth to

|
abide by the terms of the parties’ existing interconnection agreements untl those agreements are

E

replacecli with new agreements which are currently being arbitrated in Docket 29242 The Joint

|
Petitioners asserted that the parties had clearly stated in their Abeyance Agreement that they agreed to

the aba;{ement period so that "they can consider how the post USTA !l regulatory framework should be
mcorpor;ated" into their existing interconnection agreements being arbitrated before the Commission »
IAccordlng to the Joint Petitioners, the parties agreed to "avoid a separate/second process of
negotlat:mg/arbltratlng change of law amendments to the current interconnection agreements to address
USTA /} and its progeny "% To implement this shared objective, the Joint Petitioners represented that

they anld BellSouth had agreed to "continue operating under their current interconnection agreements
1
until the;y are able to move Into the new arbitrated/negotiated agreements that ensue from [the arbitration]

proceeélng period "’

;The Joint Petitioners maintained that BeliSouth should not, by virtue of a self-proclaimed fiat, be
allowed; to walk away from the commitments made in the Abeyance Agreements, make an end run
aroundi the Commission's interconnection arbitration process, and unilaterally amend existing
interconnection agreements which BellSouth previously agreed would not be changed pending the

outcom:e of the ongoing interconnection arbitration proceedings in Docket 29242 % The Joint Petitioners
I

argued;that BellSouth's failure to honor the commitments made to the Joint Petitioners in the Abeyance

|
i
|
|

g, Citing TRRO at 11143 and 227
¥d atp 3
¥ 1d atp 12 See Abeyance Agreement atp 2
36 !

oo
7 |d See Abeyance Agreement atp 3
®1d atp 13

i



! DOCKET 29393 - #10
Agreement would constitute a breach of the duty to negohate in "good faith” imposed on ILECs by

§251(c)(1) ™
|

In conclusion, the Joint Petitioners represented that the Commission should act to prevent

BellSouth from taking unilateral action on March 11, 2005, that would effectively breach and/or
i
unllaterélly amend the Joint Petitioners' existing interconnection agreements and most, If not all, other

BellSouth Alabama interconnection agreements  The Joint Petitioners pointed out that for therr
operatlo!ns, and those of other facilities-based carrniers, essential UNEs such as high capacity loops and
high ca;?)acny transport were jeopardized by BellSouth's February 11, 2005 carrier notification The Joint
Petltlonc’lars maintained that they and the Alabama consumers they served would suffer imminent and
|rrepara;ble harm If BellSouth were allowed to breach or unilaterally modify the terms of the parties'
emstmg‘lnterconnectlon agreements The Joint Petitioners accordingly sought expeditious consideration
of the IS}SUES raised and an order declaring, among other things, that the Joint Petitioners should have full
and unfettered access to BellSouth's UNEs provided for in their existing interconnection agreements on
and after March 11,2005 and/or until such time as those agreements are replaced by new
interconnection agreements resuiting from the arbitration proceedings in Docket 29242 or the final
conclusions of the Commussion in Docket 29393 “°

X V. The Commission's March 9, 2005 Temporary Standstill Order

aAfter considering the foregoing pleadings, the findings and conclusions of the FCC in the TRRO
and the confiicting language in the TRRO regarding implementation of the conclusions set forth therein,

the Cor;nmlssmn 1ssued a Temporary Standstill Order Scheduling Oral Argument ("Temporary StandStill

!

Order")‘ on March 9, 2005 The Commission determined therein that the entire telecommunications
|

mdustr;f/ in Alabama and the customers of that industry would be best served by further analysis of the
Issues :set forth in the Petitions of MCI, NuVox, Xspedius and KMC In order to facilitate that further
analy5|ls, the Commission found that the Emergency Relief requested by MCI, NuVox, Xspedius and
KMC was due to be temporanly granted for all CLECs operating in Alabama pursuant to existing

I
interconnection agreements that had been submitted to and approved by this Commission

¥ 1 at?p 13

!
! |
|
|
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Ifn summary, the Commission concluded in its Temporary Standstill Order that BellSouth should
contmue& to honor the entirety of the rates, terms and conditions set forth 1n its existing interconnection
agreeménts with CLECs in Alabama provided the agreements in question had been submitted to and
approve:tj by this Commission BellSouth was accordingly instructed not to cease the provision of any
UNE re||qU|red to be provided pursuant to an existing interconnection agreement and to provide such
UNEs a<;:cord|ng to the rates established or otherwise referenced in such agreements '

:In order to hasten a conclusion on the ments of the 1ssues set forth in the pleadings of MCI, the
Joint Peftmoners and BellSouth,*? BellSouth and the CLEC parties were ordered to participate in Oral
Argumefnts to be held on March 29, 2005 The parties were further advised that the Commission would
endeavc:>r to render a decision on the menits of the 1ssues raised in the aforementioned pleadings and the
Oral Argfguments on March 29, 2005 as soon as possible To that end, the Commission instructed all
parties t!o carefully track any and all UNEs/"new adds"” provided by BellSouth on and after March 11, 2005
for pur;l)oses of trung up the UNEs/’'new adds" so provided by BellSouth in accordance with the
provisions of the TRRO or any superseding commercial agreements entered by and between BellSouth
and the' affected carriers **

i VI. The Oral Arguments of March 29, 2005
|

The Oral Arguments in this matter were held as scheduted on March 29, 2005 Counsel for
BellSOLfth Telecommunications, Inc ("BellSouth”), MClmetro Access Transmission Services, LLC
("MCI"):, ITCDeltaCom Communications, Inc ("DeltaCom"), and Joint Petitioners NuVox
Communications, Inc, Xspedius Management Company Switched Services, LLC and its operating
subsnd|lar|es, KMC Telecom lil, LLC, and KMC Telecom V, Inc (the "Joint Petitioners") participated in said
arguménts

| The arguments presented at the proceedings of March 29, 2005 were rather extensive with each

|
of theparties submiting multiple authorities in support of their respective positions The parties

|

40y at|pp 3-4

See Temporary Standstill Order at pp 9-10

2 The Commussion notes that BeliSouth has not yet filed a Pleading In response to the Petitions of MCI, NuVox,
Xsped|us and KMC BellSouth shall do so on or before March 22, 2005
g atl p 10

|
|
|
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|
|

addltlonélly presented arguments concerning the authority of the FCC to effectuate modifications to
existing |interconnectlon agreements by virtue of its rulings in the TRRO

The Joint Petitioners cited the Mobile-Sierra doctrine as support for their position that the FCC
cannot l:mllaterally abrogate the terms and conditions of existing interconnection agreements without
engagln]g In extensive public interest considerations The Joint Petitioners asserted that such public
interest :(:on5|derat|ons were clearly absent in the TRRO o

!BeIISouth asserted that the FCC's authority to implement self-effectuating changes to
interconnection agreements as it did in the TRRO has been recognized by well established case law 4
BellSoulth further argued that the FCC had made the requisite public interest fiings under the
Moblle-IS/erra doctrine nasmuch as the FCC and various places in the TRRO noted that certain
unbundiing proposals constituted the disincentive to CLEC nfrastructure development Even apart from
the Mobile-Sierra doctrine, BellSouth argued that the FCC had the authority to create a self-effectuating
change|because Interconnection agreements are not truly private contracts, but rather arise within the

context|of ongoing federal and state regulation *°

VII. The Commission's April 15, 2005 Order Extending Temporary Standstill

In ight of the extensive nature of the evidence to be considered by the Commission following the
|

March i29, 2005 Oral Arguments, the Commission i1ssued an Order of Aprnl 15, 2005 extending the

Tempo:rary Standstill previously entered The Commission determined in said Order that the public

|

interest would best be served by deferring a decision on the merits of the issues presented until the public
|

meeting of the Commussion scheduled for May 3, 2005 In addition to allowing more time for a thorough
|

review of the information already presented, the Commission determined that delaying its decision on the
merits would also allow for consideration of rulings from various federal district courts in the BellSouth

region which were expected to be i1ssued prior to the May 3, 2005 meeting of the Commission

|

* See tlranscrlpt of Oral Arguments atp 72

* Cable & Wireless, PLC v FCC, 166 F3d 1224, 1231-32 (D C Cir 1999) (quoting Western Union Tel Co v FCC,
815 F2d 1495, 1501 (D C Cir 1987) See also United Gas Improvement Co v Callery Properties, Inc 382U S 223,
229 (1965) (agencies can undo what i1s wrongfully done by virtue of their orders)

® See transcnpt of Oral Arguments at pp 68-69, 87-88

|
i
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,54\5 previously directed in the March 9, 2005 Standstill Order, BellSouth was agamn mstruct-ed to
contlnuei honoring the entirety of the rates, terms and conditions set forth in its existing interconnection
agreements with CLECs in Alabama provided the agreements in question had been submitted to and
approveid by the Commission BellSouth was further instructed not to cease the provision of any UNE
requnred1 to be provided pursuant to an existing interconnection agreement in accordance with the rates
established therein until further notice from the Commission As emphasized in the Commission's
March 9; 2005 Temporary Standstili Order, the parties were again instructed to continue the tracking of
UNEs aind/or "new adds" provisioned on and after March 11, 2005 for purposes of a possible true up of
the UN!Es/"new adds" so provided by BellSouth in accordance with the provisions of the Federal

Communications Commission's Triennial Review Remand Order or any superseding commercial

agreem;ents entered by and between BellSouth and affected carriers

VIIL. Findings and Conclusions
A. BellSouth is not, and was not, obligated to provision orders for UNEs delisted by the

'TRRO, and in particular UNE-P switching, as of March 11, 2005,

The primary issue before the Commission in this cause 1s whether the provisions in the FCC's

TRRO F!Jrecludmg new orders for UNEs delisted by the TRRO were self-effectuating as of March 11, 2005

t
or whet?er ILECs were Iinstead obligated to continue provisioning new orders for delisted UNEs until such

time asithe ILECs and interconnecting CLECs arrive at new contractual language through the change of
law pro'\nsmns in their existing interconnection agreements The secondary 1ssue presented herein iIs
whether sufficient jurnisdictional authority existed to render the TRRO seif-effectuating with respect to new
UNE ortders on and after March 11, 2005 thereby overnding the change of law provisions in existing
mtercor{nectlon agreements

{We note that numerous other state commissions and at least four federal district courts have

|
been f:a;ced with the exact i1ssues presented to the Commission herein  While there have been some

i
decusmps finding In favor of the continued provisioning of new UNE orders pending compliance with

I
contractual change of law provisions,*’ the vast majonity of the decisions rendered have held that the

47 IlIanIs, Bell Telephone Co v Hurley, 2005 W L 735968, *6 (N D ILL 2005), In re BellSouth's Petition to Establish
GenericiDocket to Consider Amendments to Interconnection Agreements Resulting from Changes of Law, Docket No
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FCC's TRRO was indeed intended to be self-effectuating with regard to the cessation of new UNE orders
on and after March 11, 2005 *®

t 1s apparent from our review of the record in this cause and the decisions cited herein that the
FCC indeed Intended for the provisions of the TRRO precluding new UNE orders on and after

March 111, 2005 to be self-effectuating on that date This conclusion was perhaps best stated by the court

In Mississipp! PSC wherein the court noted

" [a] comprehensive review of all potentially relevant provisions of the TRRO
demonstrates convincingly that the FCC envisioned that the bar on new — UNE-P
switching orders would be immediately effective on the date established in the order,
March 11, 2005, without regard to the existence of change of law provisions in parties'
Interconnection agreements The TRRO makes clear in unequivocal terms that the
transition period applies only to the embedded customer base, and ‘does not permit
competltlve LECs to add new customers using unbundled access to local circuit
SW|tch|ng

Given the clanty with which the FCC stated its position on this 1ssue, it 1s not surprising
that the majonty of state utiities commissions and courts, by far, having considered this
iIssue have held, on persuasive reasoning, that the FCC's intent in the TRRO iIs an

04-0038:1 {Tennessee PSC April 11, 2005), Staffs Recommendation Regarding MCl's Motion for Emergency Relef,
Docket No 28131 (Louisiana PSC 2005), Generic Proceeding to Examine Issues Related fo BeliSouth's Obligations
to Provide Unbundled Network Elements, Docket No 19341-U (Georgia PSC March 9, 2005), In re  Order
Establiishing Genenc Docket to Consider Change-of-Law to Existing Interconnection Agreements, Docket No
2005-AD 139 (Mississippt PSC March 9, 2005), In the matter of Joint Petition for Arbitration of New South
Commun/cat/ons Corp, et al, Case No 2004-00044 (Kentucky PSC March 10, 2005), in the Matter of Petition of
Bel/South Te/ecommun/cat/ons Inc to Establish Generic Docket to Consider Amendments to Interconnection
Agreemenls Resulting from Changes of Law Case No 2004-427 (Kentucky PSC March 10, 2005)

8 Be//South Telecommunications, Inc v MCI Metro Access Transmussion Services, LLC, No 1 05CV0674CC, 2005
WL 807062 (ND GA APR 5, 2005) BellSouth Telecommunications, Inc v Miss Pub Serv Comm'n, No
3 05- CV 173, at 6-11(S D Miss April 13, 2005) ("Mississippi PSC"), BellSouth Telecommurnications, Inc v Cinergy
Communlcallons Company , aka Cinergy Communications Corp, et al, No 3 05-CV-16 (ED KY Aprl 22, 2005)
("BelISouth v Cinergy"), Order and Complaint of Indiana Bell Tele Co, Inc, d/b/a SBC ind for Expedited Review of
Dispute| with Certan CLECs Regarding an Adoption of an Amendment to Commuission-Approved Interconnection
Agreements, Cause No 4278 at 7, (Indiana Utl Reg Comm'n March 9, 2005), Order on Emergency Petition for
Declaratory Ruling Prohibiting SBC Ohio from Breaching its Existing Interconnection Agreements and Preserving
Status Quo with Respect to Unbundled Network Orders, Case No 05-298-TP-UNC (Pub Utl Comm'n of Ohio,
March 9 2005), Assigned Commussioner's Ruling Granting In Part Motion for Emergency Order Granting Status Quo
for UNEP Orders, Application 04-03-014 (Pub Uti Comm'n of Californta March 10, 2005), Proposed Order on
Clanfication, Docket No 28821 (Pub Utl Comm'n of Texas March 8, 2005), Implementation of the FCC's Trniennial
Rewew!Order Docket No TO03090705 (New Jersey Bureau Pub Util March 11, 2005 adopting Verizon's proposed
R 1 Tanff fiing) Docket 3662 R/ Pub Uil Comm'n March 8, 2005, Order Granting In Part and Denying In Part
Formal{Complamt and Motion for Expedited Order, Docket No 04-SWBT-763-GIT(State Corp Comm'n of Kansas
March ]10 2005), Open Meeting on Complaint Against Verizon for Emergency Declaratory Relef Related to the
Continued Provision of Unbundled Network Elements After the Effective Date of the Order on Remand, Docket No
334-05 | (Massachusetts Dept of Telecommunications & Energy March 22, 2005), Order on Application of the
Compelitive Twelve Local Exchange Carriers, Case No U-14303 at 9 (Michigan Pub Serv Comm'n March 29,
2005), Order on Verizon-Maine Proposed Schedules, Terms, Conditions and Rates for Unbundied Network Elements
and /nterconnect/on and Resold Services, Docket No 2002-682, at 4 (Maine Pub Utl Comm'n March 7, 2005 )

* Mississippi PSC at pp 6-7
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unqualified elimination of new UNE-P orders as of March 11, 2005, irrespective of
éhange of law provisions In parties' interconnection agreements %0

While there s little doubt from the foregoing that the FCC intended the TRRO to be
self-effectuating with respect to new UNE orders on March 11, 2005, it 1s less clear as to whether the
FCC had the requisite authonty to effectuate its intentions in that regard thereby overriding the change of
law provisions in existing interconnection agreements throughout the country MCI and the Joint
Petitioners argue that the FCC lacked the requisite junisdiction to abrogate the terms and conditions of
existing |interconnection agreements MCI and the Joint Petitioners further argue that even If the FCC
possessed such junsdiction, the TRRO does not reflect that the FCC made the particularized public
Interest (findings necessary to abrogate or modify the freely negotiated interconnection agreements In
question as required by the Mobile-Sierra doctrine

We note at the outset of our consideration of this secondary issue that the question regarding the

junsdictional authority of the FCC to overnde existing interconnection agreements can only be

appropriately and conclusively addressed in a direct appeal of the FCC's TRRO®' That undisputed

principle of appellate law did not, however, deter the federal district courts in Mississippt PSC and
BellSouth v Cinergy from considering the 1ssue of the FCC's junsdictional authonty to overnde
interconnection agreements and rendering opinions thereon Those courts indeed held that If the
question of the FCC's junsdictional authority to overnde existing interconnection agreements is not
considered a collateral attack on the TRRO, the FCC had the authority to mandate that the TRRO would
be self-effectuating due to the fact that the interconnection agreements in question are not ordinary

private| contracts, but are instead instruments arising within the context of ongoing federal and state

regulations %2

The court In Mississippr PSC rationalized that the disputed provisions In the various

Interconnection agreements permitting the UNE platform are there not because the parties involved freely

1 at|pp 7-8

3! See /fCC v ITT World Communications, Inc, 466 U S 463, 468 (1984), Vonage Holdings Corp v Minn Pub Utis
Comm'n, 394 F 3d 568, 569 (8th Cir 2004)

52 see Mississippr PSC at p 13 citing E spire Communications, Inc v . NM Pub Regulation Comm'n, 392 F 3d
1204, 1207 (10th Cir 2004) See also Venzon Maryland, Inc v Global Naps, Inc , 377 F 3d 355, 364 (4th Cir 2004)
(Interconnection agreements are a "creation of federal law" and are "the vehicles chosen by Congress to implement
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and voluntarily negotiated those agreements, but because BellSouth was required to enter those

agreements due to prior FCC orders % The Mississippt PSC court thus concluded that 1t would be
"substantively inaccurate to charactenze the FCC's actions in the TRRO as an abrogation of private
contracts and more accurate to charactenize the FCC's conclusions as an elimination of legal
requirements that had dictated the substance of the parties regulatory agreements ">*
As recognized by the court in Mississippt PSC, the Telecommunications Act of 1996 vested direct
Junsd|ct|‘on over interconnection agreements with state utility commissions, but did not entirely divest the
FCC of its authority with respect to such agreements To the contrary, the Supreme Court has held that
the FC('{J has the authority to issue rules and orders implementing all aspects of the Telecommunications
Act of 1996 *° To the extent that a state commission's judgment concerning the interpretation of an
approved agreement conflicts with the FCC's interpretation of its own regulations, the FCC's
interpretation controls under the supremacy clause %
The Mississippi PSC court thus concluded that the FCC had appropriately determined that, as a

matter of policy, the Telecommunications Act of 1996 did not require the provisioning of unbundled

switching and that the bar on new UNE switching orders would be immediately effective without regard to

the change of law provisions in specific interconnection agreements The Mississippi PSC court held that
the FCC's conclusion in that regard was in keeping with its plenary authonty under the
Telecommunication Act of 1996 and would prevail over counter state commission determinations > We
will defer to the logic and holding of the Mississippr PSC court In this regard where existing

interconnection agreements other than those entered between BellSouth and the Joint Petitioners are

concerned

the dutl’es imposed 1n §251"), BellSouth v Cinergy atpp 11-12
3 d at p 14 citing BellSouth Telecommunications, Inc v MClmetro Access Transmussion Services, Inc, 317 F 3d
1270, 1298 (11th Cir 2003) (Interconnection agreements are "mandated by federal statute" and even voluntary
agreen"}ents are "cabined by the obvious recognition that the parties to the agreement had to agree within the
parameters fixed by federal statutes ")
“mmpm

5 1d atp 15, AT&T Corp v lowa Utilties Board, 525 U S 366, 380, 119 S Ct 721 (1999)
5 1 cmng MCI Telecommunications Corp v Bell Atlantic Pennsylvamia, 271 F 3d 491, 516 (3rd Circuit 2001)

7 1d atpp 15-16
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In summary, we hold that with regard to all CLECs other than the Joint Petitioners, BellSouth was
not required to provide new UNE adds on or after March 11, 2005 and that the FCC's TRRO overndes
the change of law provisions In existing interconnection agreements with such CLECs *® Thus, new
UNEs provided by BellSouth to all CLECs other than the Joint Petitioners since March 11, 2005 should
be trued up with respect to price in accordance with the provisions of the TRRO or any superseding
commercial agreements reached between BellSouth and any affected CLEC

Having excluded the interconnection agreements of the Joint Petitioners from the above findings
and conclusions as a result of the Abeyance Agreement between BellSouth and the Joint Petitioners, we
now turn to an assessment of that Agreement For the reasons set forth below, we conclude that the
junsdictional findings in the federal court rulings discussed and deferred to above do not provide sufficient
Justification for a determination that the self-effectuating provisions of the TRRO properly override the
terms and conditions of the Abeyance Agreement entered between BellSouth and the Joint Petitioners

We reach the conclusion discussed immediately above based upon our analysis of the logic
relied upon by the courts in BellSouth v Cinergy and Mississippi PSC to support their mutual conclusion
that the FCC had the requisite junsdiction to overnde existing interconnection agreements In particular,
the decisions of the BellSouth v Cinergy and Mississippi PSC courts hinged on the finding that typical
interconnection agreements executed and approved pursuant to the provisions of §§251 and 252 of the
Telecommunications Act of 1996 were not private contracts, but were instead in the nature of
governmentally mandated agreements which could be overridden by the self-effectuating provisions of
the FCC's TRRO We conclude that the Abeyance Agreement under review herein I1s not a
governmentally mandated agreement, but i1s instead in the nature of a private contract which i1s not
overridden by the FCC's decision to make the disputed provisions of the TRRO self—efféctuatlng with
respect to existing interconnection agreements In particular, we find that, unlike the mandated
interconnection agreements that the courts in BellSouth v Cinergy and Mississippi PSC held that the

FCC could overnde in its TRRO, the Abeyance Agreement was freely and voluntarily negotiated outside

% As hlscussed in more detall below, the interconnection agreements entered between BellSouth and the Joint
Petltloners are not overrndden by the self-effectuating provisions of the TRRO by virtue of the Abeyance Agreement
entered between the parties
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of the established regulatory parameters for interconnection agreements Indeed, the Abeyance
Agreement does not have its genesis in §§251 and 252 of the Telecommunications Act of 1996 as
standard interconnections do and was not submitted to the Commission for approval pursuant to the
provisions of §252 of the Telecommunications Act of 1996 As a private contract, we conclude that the
Abeyance Agreement insulated the interconnection agreements entered between BellSouth and the Joint
Petitioner's from the otherwise self-effectuating provisions of the TRRO discussed at length herein

We accordingly find that consistent with the terms and conditions of the Abeyance Agreement,
BellSouth and the Joint Petitioners should endeavor to implement the changes of law resulting from the
TRRO n their ongoing arbitration in Docket 29242 unless the parties reach an agreement to the contrary
Our conclusion in this regard necessarlly means that new UNE adds provided by BellSouth to the Jomnt
Petitioners will continue to be governed by the terms and conditions of the involved parties' current
interconnection agreements due to the fact that the parties intended that course of action when they
entered their Abeyance Agreement

B. BellSouth does not have an independent obligation to provision UNE-P switching
pursuant to §271 of the Telecommunications Act of 1996.

With regard to MCl's argument that BeliSouth has an independent obligation to provision UNE-P
switching pursuant to §271 of the Telecommunications Act of 1996, we conclude, as did the court In

Mississippr PSC, that given the FCC's decision "to not require BOCs to combine §271 elements no

longer required to be unbundled under §251, it [1s] clear that there 1s no federal rnight to §271 based UNE-

P arrangements "*°

This conclusion s further bolstered by the fact that the ultmate enforcement
authority with respect to a regional Bell operating company's alleged failure to meet the continuing
requirements of §271 of the Telecommunications Act of 1996 rests with the FCC and not this
Commission MCI's argument that there 1s an independent obligation under §271 to provide UNE-P s
accordingly rejected

C. The Commission will soon be precluded from implementing state law requirements

mandating that incumbent local exchange carriers must unbundle network elements in
any manner that differs from the unbundling requirements imposed by the FCC.

59 Mississippt PSC at pp 16-17 citing the Order of the New York Public Service Commusston in Order Implementing
TRRO|Changes, Case No 05-C-02-03 (March 16, 2005) A "BOC" s a regional Bel! operating company
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MCI also argued that the Commussion has the statutory authonty to establish an independent
state law requirement that BellSouth provide UNE-P switching  Although 1t has been generally
recognized that state commissions have the independent unbundling authonty which MCI herein urges
the Commisston to exercise, this Commussion will no longer have that latitude by virtue of the recently
enacted| provisions of the Code of Alabama 1975 §37-2A-4(b)(1) Said provisions preclude the
Commussion from imposing unbundling requirements that differ in degree or kind from those imposed by
the FCC Clearly, the Commission will not have sufficient opportunity to initiate and complete the
proceedings that would be necessary to 1mpose Alabama-specific unbundling requirements before the
provisions of §37-2A-4(b)(1) become effective MCI's arguments regarding the implementation of state
law unbundling requirements are accordingly rejected
IT IS, THEREFORE, ORDERED BY THE COMMISSION, That the findings and conclusions set
forth above are hereby adopted
IT IS FURTHER ORDERED BY THE COMMISSION, That the Temporary Standstill Order
entered| In this cause on March 9, 2005 and extended by Order entered herein on April 15, 2005 is hereby
dissolved
IT IS FURTHER ORDERED BY THE COMMISSION, That based on the foregoing, MClI's Petition
for Emergency Relief is hereby denied
IT IS FURTHER ORDERED BY THE COMMISSION, That consistent with the findings above, the
Petition for Emergency Relef submitted by the Joint Petitioners 1s hereby granted
IT IS FURTHER ORDERED BY THE COMMISSION, That jurisdiction in this cause 1s hereby
retained for the issuance of any further order or orders as may appear to be just and reasonable in the
premises
IT IS FURTHER ORDERED, That this Order shall be effective as of the date hereof
DONE at Montgomery, Alabama, this 25th day of May, 2005

ALABAMA PUBLIC SERVICE COMMISSION

Jim Sullivan, President
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Jan Cook, Commissioner

George C Wallace, Jr, Commissioner



